2.      Effect of Penalties on OD's Ability To Continue in Business

OD's counsel did not  introduce any evidence pertaining to CD's financial
condition.     The former Board of Mine Operations Appeals held in Buffalo Mining
Co.,  2 IBMA 226   (1973),   and  in Associated Drilling,   Inc..  3 IBMA 164  (1974),
that if an operator fails  to present any evidence in a civil penalty case
pertaining  to  the operator's financial condition,   that a judge may assume that
payment of penalties would not have an adverse effect on the operator's ability
to continue in business.     Therefore,   in  the absence of any evidence in this
proceeding which would  support a contrary conclusion,  I find that payment of
civil penalties will not cause OD to discontinue in business,

3.      History of previous violations

As to the criterion of OD's history of previous violations, both the in-
spector who wrote the citation and MSHA's counsel stated that there is nothing
in MSHA's files which show that OD has previously been cited for a violation of
the mandatory health and  safety standards   (Tr.   140).     Therefore,   the penalty
to be assessed  in  this proceeding will neither be increased nor reduced under
OD's history of previous violations.

4.      OP's good-faith effort to achieve rapid compliance

The inspector  testified that OD reinstructed its employees with respect
to the procedures which  should be used prior to working on electrical equipment
(Finding No,   15,   supra) .     Therefore,   I find  that OD made a good-faith effort to
achieve rapid compliance after being cited for the violation of section 77.704
and that mitigating factor will be taken into consideration in determining the
size of  the penalty.

5.      Degree of Negligence

As  indicated  in Finding No.   13,   supra,   the violation of section 77.704
occurred because  two of  OD's employees went  to Westmoreland's high-voltage
substation and attempted  to check OD's metering equipment without making a
careful examination  to determine whether the substation was energized and
without grounding the lines going into the metering facilities.    Section 77.704
requires that high-voltage lines be deenergized and grounded before work is
done on them.     Although work can be done on energized high-voltage equipment,
it would have been a violation of section 77.704-2(4) for the employees to
have worked on the energized  equipment in this instance because the weather
was rainy and foggy.

Two of OD's witnesses,   including the employee   who survived the encounter
with high-voltage  equipment,   testified  that no attempt had been made to ground
the equipment before an effort was made to read the nameplate on the trans-
former.     Both of OD's witnesses agreed that they had violated OD's own safety
regulations,   particularly paragraph 31-1,  Part III,  of OD's Safety Manual
(Finding No.   12,   supra).     The inspector's statement also shows that he did
not consider OD  to have been negligent since he checked the portion of the
form used by inspectors for evaluating negligence which states that the fail-
ure of  the two employees  to follow the provisions of section 77.704 "could not
have been known or predicted,  or occurred due to circumstances beyond the
operator's control".     Under the "Remarks" portion of the inspector's statement,
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